faith ignores the cause of the creditor's complaint: either the lack of "adequate protection"" or the inappropriate use of bankruptcy-an essentially procedural legal forum-to alter the appli- [S]ection [361] specifies ... means of providing adequate protection. They are neither exclusive nor exhaustive. . . . The section does not specify how value is to be determined, nor . . . when it is to be determined. These matters are left to case-by-case interpretation and development. It is expected that courts will apply the concept in light of the facts of each case and general equitable principles. This approach was also adopted by the court in In re Madison Hotel Assocs., 29 Bankr. 1003, 109-10 (W.D. Wis. 1983), but the decision was reversed for failure to make the "legal distinction between the good faith that is required to confirm a plan under section 1129(a)(3) and the good faith that has been established as a prerequisite to filing a Chapter 11 petition for reorganization." In re Madison Hotel Assocs., 749 F.2d 410, 425 (7th Cir. 1984 ) (emphasis in original) (citation omitted).
For a discussion of adequate protection, see infra note 59 & notes 82-97 and accompanying text. cable substantive rules. 7 Courts created the good faith requirement in cases where creditors raised one of two objections: that the debtor filed the petition "solely" in order to forestall the collection efforts of secured creditors 8 or that the debtor entity was created immediately prior to the filing of the petition in order to place assets of the party creating the debtor beyond the reach of creditors. 9 These seemingly unrelated cases are united by a common thread: Despite the fact that the creditor's complaint takes the form of a "good faith" objection, the problem is not the debtor's subjective intent; rather, it is the courts' practice of failing to give secured creditors value equivalent to what they would have received in the absence of a bankruptcy proceeding.
This failure by bankruptcy courts to give secured creditors equivalent value-the "adequate protection" required by the Code 10 -is not limited to those cases addressing the question of the debtor's good faith. 11 The good faith requirement has never-7 For a discussion of bankruptcy as a collective proceeding, see infra notes 12-28 and accompanying text. I Commonly, assets are transferred from an individual or partnership to another entity immediately before filing. The courts usually have little difficulty finding bad faith in these cases, with little analysis of whether the transfer even affected the substantive rights of the creditors. 
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theless been grafted onto the Code without any attempt to demonstrate its consistency with the normative underpinnings of bankruptcy law. This failure to give "good faith" a coherent theoretical framework has had an unfortunate, but not unsurprising, result: the extension of the inquiry to cases where the core issue is whether the debtor belongs in a collective proceeding at all. Here too the malleability of the term "good faith" permits a bankruptcy judge to pursue a motive-based inquiry based on concepts of "equity," and to avoid applying a technical statute in a systematic way.
Part I of this comment describes the creditors' bargain model, a framework that can be used to bring clarity to this confused area of bankruptcy law. Part II then examines the kinds of cases in which the good faith of the debtor has been raised and explores the courts' reasoning in such cases. Part III demonstrates that the need for courts to fashion a good faith doctrine has resulted, not from the bad motives of debtors seeking to abuse the bankruptcy process, but rather from the bankruptcy courts' own practice of failing to grant secured creditors truly adequate protection.
I. THE CREDITORS' BARGAIN MODEL
The purpose of a bankruptcy proceeding is to sort out the rights of various parties." 2 But the only rights involved in a corporate bankruptcy proceeding are those of persons having an ownership interest in the debtor. 13 Any discussion of the "debtor's inter- The basic premise of the creditors' bargain model is that bankruptcy law should mirror the agreement these owners would have reached had they bargained among themselves before the debtor experienced financial difficulties. 15 Outside a bankruptcy proceeding, an unsecured creditor would have to rely on state law remedies to satisfy its claim in the event of default. An individual creditor's principal legal remedy against a nonpaying debtor under state law is to sue the debtor in state court, obtain a judgment against it, and levy on the debtor's property. 6 The order in which creditors levy on the property determines the priority of their rights to proceeds from the sale of the assets. 7 If the debtor is subject to claims far in excess of its assets, creditors who levy first will have their claims satisfied in full, while those who come last will leave empty-handed. Creditors, therefore, closely monitor debtors and bring suits as soon as debtors experience financial difficulties. 1 8 Since, outside of bankruptcy, creditors have an incentive to levy on a debtor's assets as soon as possible, a debtor having difficulty meeting its financial obligations might be quickly and unnecessarily dismembered by its creditors.
If all the owners could negotiate before the debtor's financial 2 Second, creditors would benefit from the administrative efficiencies that result from a collective proceeding. Instead of creditors bringing individual suits, all claims against the debtor would be adjudicated in one proceeding, thus lowering the costs each creditor must bear. 22 Third, and most important, because a collective proceeding results in an increased pool of assets for the satisfaction of the creditors' claims. A firm is often worth more as a gQing concern than it would be if it were liquidated on a piecemeal basis. A collective proceeding allows the creditors to keep the debtor's assets intact if such action would increase their expected total return. 3 Under the creditors' bargain model, federal bankruptcy law creates a procedural forum that puts the debtor's assets to their most efficient use. A corollary of the procedural nature of bankruptcy is that the substantive rights of the creditors should be changed only to the extent necessary to effectuate the collective proceeding. 24 While creditors would agree to a proceeding that increased their expected return, they would not agree to a procedure that systematically transferred value from one class of owners to another. Thus, the baseline for a creditor's right inside of bankruptcy is what it would be entitled to have outside of bankruptcy. It might be thought that the inclusion of secured creditors would alter this theoretical analysis. Because state law guarantees secured creditors at least the value of their security even in the event of piecemeal liquidation, they have no interest in seeing that other creditors receive a larger return. Outside of bankruptcy, the secured creditor has bargained for a right to seize and sell specific assets to satisfy its claim against the debtor. 2 The secured creditor differs from the general creditor because the secured creditor contracts with the debtor to receive payment from the sale of specific assets if the debtor defaults. 7 This right is similar to the general creditor's right to be paid in full before shareholders receive any return on their investment. Because the secured creditor is assured that its claim will be satisfied up to the full value of its security, a collective proceeding offers it little, if any, additional benefit. Yet this does not mean that the secured creditor would object to such a proceeding; if the secured creditor were assured that its recovery would not be reduced, it would be indifferent to the imposition of a collective proceeding. And, since general creditors and shareholders would benefit from a collective proceeding, all parties would agree to such a system so long as it assured secured creditors the full value of their claims.
Whether or not secured creditors are in fact entitled to receive the full value of their claims within bankruptcy is the real issue at the core of the good faith problem. The creditors' bargain model suggests that these creditors should receive full value in order to ensure that they have no disincentive to participate in the collective proceeding. 28 If the bankruptcy process systematically fails to a court of equity. . . and is guided by equitable doctrines and principles except in so far as they are inconsistent with the Act.") (citations omitted).
26 See generally U.C.C. art. 9 (1978) (governing rights and duties of parties to secured transactions). 17 See Baird & Jackson, supra note 13, at 112-14.
'a See Jackson, supra note 12, at 901-06. Professors Baird and Jackson argue that "[w]ithout being disingenuous, one cannot rely on a provision designed to protect secured creditors from undercompensation to justify a policy-such as not protecting the time value of money-that must undercompensate them both in theory and in practice." Baird & Jackson, supra note 13, at 129. They argue that requiring time-value compensation is fair because it makes junior parties pay for the risk of failure where they stand to benefit from the possibility of success, id. at 100-01, 108-10, and assert that time-value compensation will not hinder desirable reorganizations, id. at 100-01, 109-10, 118-19 & n.68. Other commentators disagree with this approach on the ground that the bankruptcy process encompasses other goals in addition to sorting out nonbankruptcy entitlements. Professor Nimmer, for example, asserts that giving the secured creditor the time value of money will defeat too many viable reorganizations, in conflict with a congressional policy of encouraging reorganizations over liquidations. See Nimmer, Secured Creditors, supra note give secured creditors such value, however, debtors have an incentive to enter bankruptcy in order to forestall collection efforts by secured creditors and thereby gain at the creditors' expense. Secured creditors have a corresponding incentive to keep debtors out of bankruptcy in order to preserve the value of their claims. Thus, although the secured creditors' real worry is that they will not be assured full value in the bankruptcy proceeding, they are forced to cloak this concern in the guise of an attack on the debtor's motive-that is, that it lacked "good faith"-in filing the bankruptcy petition.
II. JUDICIAL IMPOSITION OF A GOOD FAITH REQUIREMENT
The conventional wisdom is that bankruptcy reorganization has two goals: the promotion of a "fresh start" for debtors and the equitable resolution of the claims of creditors. 29 There is thought to be an inherent tension between these two goals, and the Code is viewed as representing a compromise between the interests of creditors and equity participants. 30 From this perspective, bank- ); Comment, supra note 11, at 427 ("The court should accord weight, not only to the interests of the debtor and creditor, but also to the interest of the debtor's employees in keeping their jobs; that of the public in generating tax revenues and avoiding increased unemployment and welfare payments; that of consumers in maintaining competition in the debtor's industry; and that of the debtor's suppliers in receiving a reasonable return on their unsecured claims.") (footnote omitted). so The clearest illustration of this supposed tension is in the commentary on adequate protection. See, e.g., Nimmer, Real Estate Creditors, supra note 11, at 284 ("[T]he adequate protection standard mandates a balance between the secured creditor's right to enforce its bargain and the desirability of [the debtor's] retaining property to achieve broader bankruptcy objectives."); Comment, supra note 11, at 426 ("[T]he idea of 'adequate protection' brings the secured creditor's contractual and property rights into direct conflict with the policy favoring debtor rehabilitation . . ").
ruptcy is often viewed as a struggle between a piteous debtor and the cold, though just, demands of creditors. 3 1 Deciding who is entitled to what is considered so difficult that bankruptcy law has had an unfortunate tendency to fudge the answers. 2 The creditors' bargain model implies that the goal of promoting a debtor's fresh start is meaningless where that debtor is a corporation. The "owners" of a corporation include its creditors, and they are indifferent to the corporation's continued existence. Their goal is to obtain the best return on their investment, and a decision to reorganize implies only that there is a greater expected value in the corporation's continued existence than in its immediate liquidation. 3 Yet this model does not describe how judges decide cases. This section of the comment will examine what bankruptcy judges have actually done and will explain how the good faith inquiry conceals a fundamental failure to understand the requirements of the Code.
The cases fall into three general categories: those involving transfers of assets to the debtor near the time of the filing of the petition; those raising the issue of the feasibility of reorganization and, implicitly, the issue of adequate protection; and those in which an inquiry into motive masks the basic question of whether the owners will benefit from a collective proceeding. 32 One area where the "tendency to fudge" is repeatedly demonstrated is in the valuation of collateral. See infra notes 94-95 and accompanying text. Another illustration was the uncertainty of the standards provided under the old Bankruptcy Act for determining which chapter provided the appropriate proceeding for a given debtor. See House REPORT, supra note 3, at 223, 1978 U.S. CODE CONG. & AD. NEws at 6182-83 ("The establishment of the two chapters [governing corporate reorganizations was due in large part] to the inability of Congress or the bankruptcy community, both the bar and academia, to decide what it was that creditors were ultimately entitled to receive: liquidation or going-concern value. They finessed the issue by the adoption of two chapters."). A third case in point is the treatment of the legislative history of the Code's standard of adequate protection. Requiring time-value compensation for secured creditors is consistent with that legislative history and with a theoretical understanding of the proper role of bankruptcy; the legislative history, however, contains enough open-ended language emphasizing the need to "do equity" that one may be led to conclude that time-value compensation is not required. See infra note 87.
33 See Baird & Jackson, supra note 13, at 109 ("[A] firm should be kept intact only if it has more value as a going concern than liquidated, because only then will the assets be put to their highest-valued use.").
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A. Transfers of Assets Immediately Prior to Filing the Petition
A substantial number of good faith cases involve creditors who challenge bankruptcy petitions because of last-minute asset transfers to the debtor. These cases generally follow one of two patterns. An example of the first would occur where the trustees of a testamentary trust wish to file a petition for bankruptcy on behalf of the trust. Under the Code, a bankruptcy court could not entertain such a petition because nonbusiness trusts are ineligible for a bankruptcy proceeding.
3 4 Unable to file a petition, the trustees transfer all of the trust's assets and liabilities to a corporation. The corporation immediately files a bankruptcy petition, and the trust's secured creditors file a complaint seeking dismissal of the petition as one that was filed in bad faith." 6 An example of the second pattern would occur where an individual, who owns a number of assets, faces a foreclosure proceeding on one of them. He could file a bankruptcy petition on his own behalf, subjecting all his assets to a bankruptcy proceeding and perhaps to the control of a trustee; 3 6 the automatic stay s7 provision would then prevent foreclosure. In the alternative, the individual can create a new corporation, transfer the asset subject to foreclosure to the corporation, and immediately cause the corporation to file a bankruptcy petition. This process also prevents the secured creditor from foreclosing on the asset, but without subjecting all of the individual's other assets to a bankruptcy proceeding. If the debtor chooses this second option, the secured creditor who initi- . The filing of a petition for bankruptcy creates an "estate," which includes "all legal or equitable interests of the debtor in property." Id. § 541(a)(1). Section 363 of the Code limits the use, sale, and lease of the property in the estate by the trustee. Id. § 363. 37 Id. § 362.
[52:795 ated the foreclosure proceeding may petition the bankruptcy court to dismiss the corporation's petition as being filed in bad faith."
Most bankruptcy courts attempt to handle such situations through an inquiry into the debtor's good faith. Ordinarily, however, they offer no justification for the inquiry; instead, they merely assert that the inquiry should be undertaken, 3 9 even though the good faith requirement for the filing of a petition is not expressed in the Code itself. 40 One attempt at a justification was offered by the court in In re Victory Construction Co. 41 The court began its analysis by describing the long history of good faith inquiries in bankruptcy and concluded that, in light of this tradition, "[ilt would be more than anomalous to conclude that. . .Congress [in eliminating the Act's good faith requirement] intended to do away with a safeguard against abuse and misuse of process which had been established and accepted as part of bankruptcy philosophy. . . for almost a century. 
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The court analyzed the purposes underlying the bankruptcy mechanism, noting correctly that bankruptcy proceedings are a method of preserving the going concern value of the debtor. 4 " The court went further, however, and asserted somewhat nebulously that there are those who wish to use bankruptcy for illegitimate ends." Although the court did not explain how one should determine what ends were illegitimate nor why they should be considered so, it did observe that the good faith and bad faith uses of bankruptcy met at a borderline, a "borderline . . . patrolled by courts, of equity armed with the doctrine of 'good faith.' -5
In these borderline cases, what passes for analysis of a debtor's good faith is usually no more than a conclusion. This is well illustrated by the opinion in In re G-2 Realty Trust. 46 In that case, a secured creditor gave G-2 Realty, a Massachusetts nominee trust, a construction loan in return for a mortgage and security interest in a building leased and owned by G-2 Realty. 47 The secured creditor also received an assignment of the rents from the building as security for the loan. 48 When G-2 Realty defaulted on its payments, the secured creditor began collecting rents directly from tenants, took possession of the property, and initiated foreclosure proceedings. 49 The beneficiaries of the trust, understanding that a nominee trust is not a debtor eligible for bankruptcy under the Code, amended G-2 Realty's declaration of trust to transform G-2 Realty from a nominee trust to an eligible business trust. 5 0 G-2 Realty then filed a bankruptcy petition, and the secured creditor brought an action in the bankruptcy court alleging that the petition was 43 Id. 4 Id. 45 Id. (footnote omitted). In Victory, the court in fact hinted that adequate protection was the underlying problem in transfer-of-asset cases. Noting that cases questioning the good faith of debtor filings often were instigated by "entities whose financial interests were threatened by the delay and expense associated with a [bankruptcy proceeding]," id., the court implied that at least one cause of good faith challenges was the failure to give parties to a proceeding value equivalent to what they would have received outside bankruptcy. In the case of secured creditors, the time value of money must be included before protection can be deemed adequate. See infra notes 82-97 and accompanying text. The Victory court, however, fell back on notions of equity in dismissing the petition "independent of the existence or lack of adequate protection." 9 Bankr. at 560. Behind this holding was the debtor's attempt to use reorganization as "a vehicle for profit through use of the secured creditors' collateral at low interest not currently available in the real estate [52:795 filed in bad faith. 51 In resolving the dispute the court stated:
[A]n alteration in legal form solely to become eligible as a debtor under the Code is not, standing alone, sufficient to require a finding of bad faith. .... Nevertheless, when such a transformation occurs at or near the time a petition is filed, it is a significant factor . . . .
[T]he Court must satisfy itself that the debtor demonstrates "exemplary motives and scrupulous good faith" before allowing the debtor to obtain the benefits available under Chapter 11.2
The court then dismissed the petition, accepting the secured creditor's argument that the change in the debtor's form "was accomplished not for any legitimate business purpose, but rather to delay the foreclosure sale and to prevent the [secured creditor] from exercising its lawful rights." 5 3 This inquiry into the debtor's intent is the typical form that good faith analysis takes, 5 4 and G-2 Realty shows how pointless it can be. The good faith inquiry was not based on any interpretation of the statutory provision at issue. No attempt was made to explain why the intent of the parties was relevant to resolving the central questions of how the former nominee trust failed to fit into the permissible business trust form. No effort was made to determine whether adequate protection was available to compensate the secured creditor for foregoing its right to foreclosure. Rather, the good faith inquiry seems to have been based on a visceral reaction to certain types of behavior. In fact, the behavior that courts find distasteful results from infirmities in their own application of bankruptcy rules. Good faith inquiries paper over these difficulties 
by resolving disputes without addressing the underlying problem. 55 
B. Feasibility of Reorganization and the Issue of Adequate Protection
Courts have also used the good faith inquiry when a secured creditor raises the issue of the feasibility of reorganization and the related problem of adequate protection. To illustrate, assume that a corporation's sole asset is a piece of real estate that has a present market value of $10,000. The corporation purchased this real estate three years ago with a $10,000 loan from a bank. The real estate secures the bank's loan, which has a six-percent contract rate of interest, as compared with the present twelve-percent market rate. During the past three months the corporation has fallen behind on its payments to the bank, and the bank, anxious to reinvest its funds at the present rate of interest, initiates a foreclosure proceeding on the real estate. The corporation responds by filing a bankruptcy petition seeking a reorganization under chapter 11 of the Code; this prevents the bank from foreclosing on the collateral because of the Code's automatic stay provision. The bank makes a motion in the bankruptcy court for relief from the automatic stay on the grounds that reorganization is infeasible, it is not receiving the adequate protection mandated by the Code, and the petition was filed solely as a bad faith attempt to forestall the foreclosure. 5 7 Courts implementing the adequate protection requirement have often held that where the value of the collateral is stable, the secured creditor is not entitled to receive anything further, or that where the secured creditor is oversecured, payments at the con-5" In G-2 Realty, as in Victory, the problem underlying the good faith challenge was one of adequate protection. As the court noted, the change of form from a nominee trust, ineligible for bankruptcy under the Code, to an eligible business trust could "delay or prevent the imminent foreclosure sale [of the secured party]." G-2 Realty, 6 Bankr. at 554. The only reason that delay could have been disadvantageous to the secured lender in G-2 Realty is that the secured party was not receiving the time value of money. By deciding the case under the good faith analysis, the court avoided addressing this important bankruptcy issue. Further, in determining whether the secured party is receiving adequate protection, the debtor's motives for filing the petition are simply irrelevant. Yet, the good faith approach relies on precisely this factor in resolving the dispute. [52:795 tract rate of interest under the authority of section 506(b) 5 8 are sufficient. 59 Where the contract rate is less than the prevailing market rate of interest, debtors have filed petitions to take advantage of this favorable bankruptcy treatment, and courts have responded by analyzing the cases under the good faith doctrine to determine whether the "sole purpose" for filing was to preserve the low interest loan. 6 0 But this intent-based inquiry glosses over the more important question of precisely what should constitute adequate protection. It also fails to recognize that improper motives are in fact caused by the courts' improper definition of adequate protection.
The analysis of the court in Provident Bank v. BBT (In re BBT) 6 1 illustrates these problems. In BBT, the debtor leased boxcars, a substantial number of which were collateral for secured loans. After a sudden, dramatic drop in the demand for its boxcars and ensuing financial difficulty, the debtor filed a petition for reorganization. The secured creditor, who was undersecured for the amount of its loan to the debtor, challenged the good faith of the petition, presumably fearing that the amount of its recovery was likely to decrease in a bankruptcy proceeding. The court viewed the secured creditor's complaint as a straightforward attack on the '63 In addressing the good faith issue, the court accepted the dicta of the court in Victory that the resolution of the good faith issue is independent of the presence or absence of adequate protection. 4 The court did not, however, explain why the good faith issue should have arisen at all if there was adequate protection.
In Yaffe v. Andrews (In re Andrews), 65 the debtor held an interest in a beachfront home that secured a loan with an interest rate that was quite low in light of current market conditions e . 6 The court dismissed the petition for reorganization, on the ground that it was filed primarily to preserve the low interest rate: "Accordingly, it is not a proceeding within the contemplation, intent, or purpose of Chapter 11 of the Code. .. [because the debtor did not file with] that candor, frankness, sincerity, and willingness to do equity which are the indicia of 'good faith.' "67 Despite the fact that it appeared that the debtor could have provided adequate protection in the form of payments at the current market rate of interest, 68 the court did not consider the possibility of ordering it to do so. It also completely ignored the relationship between the good faith issue and the question of whether the creditor could be guaranteed adequate protection. Go The debtor was a partnership, and the general partner had a net worth of approximately $9 million. Id. 69 The difference between the outcomes in Yaffe and BBT reflects a general pattern in the decisions addressing good faith: courts are usually more willing to dismiss for bad faith when the debtor is a real-estate enterprise. This can be explained by the nature of the good faith inquiry, which focuses on whether the debtor "merits" the fresh start a reorganization is thought to provide. Because real-estate enterprises typically have few employees or trade creditors, they fail to raise concerns about the impact of a liquidation on third parties. Thus, courts are probably less bothered by requiring that secured creditors of real-estate enterprises be assured the full benefit of their bargain outside of bankruptcy. Although this explains the exceptional treatment of real-estate enterprises, courts do not openly reason in this way.
C. Substantive Effects of Bankruptcy Rules and the Collective Proceeding
Debtors sometimes seek to enter bankruptcy in order to take advantage of certain substantive rules. The issues in such cases are illustrated by the recent dispute over the legitimacy of JohnsManville's bankruptcy filing. 7 0 This Fortune 500 corporation, with a net worth (exclusive of tort liability) of approximately $1.1 billion at the time of filing, 7 1 filed a chapter 11 petition alleging that its future tort liability, resulting from the manufacture of asbestos products, would exceed its net worth. The immediate problem, according to Johns-Manville, stemmed from an accounting rule requiring it to establish a reserve of at least $1.9 billion to cover this future liability, which in turn would have triggered the acceleration of approximately $450 million of outstanding debt, thus forcing liquidation of the company. 72 Attorneys representing members of the affected class of plaintiffs moved to dismiss the petition, citing Johns-Manville's alleged "lack of good faith in filing its petition," and contending that Johns-Manville "perpetrated a fraud" on the court. 73 The plaintiffs claimed that Johns-Manville entered bankruptcy in order to limit its liability to creditors, including asbestos victims.
7 4
The issue in the Johns-Manville case, said the court, was whether "even egregious error, in overcalculation of Manville's financial problems, [is] relevant to establish the kind of bad faith in the sense of an abuse of this Court's jurisdiction which will vitiate the filing of a Chapter 11 petition. 7 1 5 The court began by noting the absence of an insolvency requirement under the Code, 6 but then added an important gloss: "the drafters of the Code envisioned that a financially beleaguered debtor with real debt and real creditors should not be required to wait until the economic situation is beyond repair in order to file a reorganization petition.
7 7 While neither the language of the Code nor its legislative history authorizes an examination of the debtor's financial status, 7 8 the court incorporated just such an inquiry into its examination of the debtor's good faith. The court stated that good faith is not a "strict and absolute . . . predicate to filing," and observed that the good faith requirement in the old Bankruptcy Act had been deleted from the Code. 7 9 Nevertheless it is an "elastic" concept "which can be read into the statute on a limited ad hoc basis," 80 a proposition for which the court cited its own opinion in In re Eden Associates, where it had stated that "[iun determining a lack of good faith, the court should emphasize the intent to abuse the ju- 73 Id. The affected class of plaintiffs consisted of those victims who had been exposed to asbestos and had manifested symptoms of asbestos-related diseases. Given the limited pool of assets from which claims could be satisfied, the interests of this class differed from those victims who had been exposed to asbestos but who had not yet manifested any asbestos-related symptoms. The narrow bankruptcy question was whether the members of this latter group have a "claim" as that word is defined in the Code, 11 U.S.C. § 101(4) (1982 As the preceding discussion indicates, bankruptcy courts offer no coherent rationale for a good faith requirement. This is not surprising: because the motive of a debtor in filing for bankruptcy is entirely irrelevant, such a justification cannot exist. In a collective proceeding designed to sort out creditors' rights, the sole concern of the bankruptcy court should be to distribute the estate's assets in accordance with nonbankruptcy entitlements. If this is done properly, creditors will have no need to attack the motives of a debtor in filing a bankruptcy petition. Rather, they may directly contest whether those nonbankruptcy entitlements are preserved. The transfer-of-assets and adequate-protection cases that initially gave rise to the imposition of a good faith requirement, and the recent extension of this doctrine in the Johns-Manville bankruptcy case, illustrate the way in which the good faith analysis offered by the courts obscures the real issues.
A. Adequate Protection and Pre-Petition Transfers
Section 362 of the Code imposes an automatic stay on all collection efforts by a debtor's creditors, s2 thus preventing the piecemeal liquidation of the debtor. 8 The stay remains in effect until either the whole petition is dismissed 8 4 or a secured creditor demonstrates that it is not receiving "adequate protection."" Although means of providing "adequate protection" are described in the Code,' the Code does not expressly address the question of whether such protection includes the time value of money. 
8-Id. § 362(d)(1)
. 86 The standard is illustrated rather than defined in section 361. Id. § 361. In order to compensate the secured creditor for the denial of its right to foreclosure, the court may order the debtor to give the secured creditor cash payments that compensate it for any decrease in the value of the creditor's interest in the property, id. § 361(1), or additional liens compensating for the same, id. § 361(2), or any "other relief" that results in the creditor receiving the "indubitable equivalent" of its property interest, id. § 361(3). 8 The normative justification for such a conclusion, which is provided by the creditors' bargain model, 9 lays bare the problem created by imposing a good faith requirement.
In theory, secured creditors should be indifferent to the filing of a bankruptcy petition. 90 Yet, in nearly every transfer and feasibility case raising the good faith issue, the party objecting to the petition is a secured creditor." 1 This departure from theoretical expectations indicates that, in practice, courts are applying bankruptcy rules that diverge from the rules for which creditors would bargain. It is obvious that if the secured creditor is not indifferent 48, 55 (1979) . Since, outside of bankruptcy, secured creditors could foreclose on the collateral, sell it, and reinvest the proceeds at the market rate of interest, bankruptcy law should give secured creditors time-value compensation-the compensation most closely analogous to the secured creditor's nonbankruptcy entitlements. Cf. Weintraub, 105 S. Ct. at 1293 (analogizing to nonbankruptcy law to determine whether trustee may waive corporate debtor's attorney-client privilege); Comment, supra note 25, at 1249-57 (same to whether a bankruptcy proceeding is commenced, then the secured creditor must expect that it will be undercompensated in the bankruptcy forum. In short, although the secured creditor formulates its objections in terms of good faith, the secured creditor probably is not concerned about the debtor's motivation in filing a bankruptcy petition. The complaints of the secured creditor can only be a reflection of the reduced value it expects to receive in bankruptcy. 92 Secured creditors object to bankruptcy petitions because bankruptcy courts do not grant the adequate protection required by the Code and predicted by the creditors' bargain model. Bankruptcy courts have consistently refused to grant secured creditors the time value of their investment. 9 3 Moreover, the courts tend to overestimate the value of the secured creditor's collateral. 4 Through such overvaluation, the courts are led to assert that the collateral fully protects the secured creditor's claim when, in fact, it does not. 9 5 These valuation problems result from the actions of courts, not of debtors; to decide the questions created by these valuation problems in terms of the debtor's good faith is to miss the point.
The failure to provide truly adequate protection to secured creditors pervades bankruptcy proceedings. 98 In many instances, courts simply will not listen to the argument that the secured creditor is undercompensated for the time value of its investment. Courts recognize that there is a problem only in the extreme case where the debtor has obviously filed for bankruptcy solely to preserve the benefit, but not the responsibilities, of an earlier bargain struck with the creditor-thus obtaining a windfall at the expense of the secured creditor. 9 7 In both the change-of-form and the transfer-of-assets cases, the lack of adequate protection is complicated by the fact that debtors are attempting to escape from the bright-line rule, provided by the Code, that determines which debtors are eligible for a collective proceeding. By confining eligible debtors to "business trusts" and the like, Congress attempted to isolate those debtors in which a large number of parties have an ownership interest and thus are likely to require a collective proceeding to sort out claims against the estate. 9 s Cases in which ineligible debtors attempt to make use of the bankruptcy forum demonstrate that entities outside the statutory definition of eligible debtors, like land trusts, often require collective proceedings to sort 'out the rights of owners. But changes of form or transfers of assets to eligible entities would not be resisted by secured creditors if courts provided the adequate protection required by the Code. In fact, creditors would desire collective proceedings for the efficiencies they create. 99 When adequate protection is likely to be absent, however, and secured creditors challenge the petition, courts have analyzed the change of form or transfer of assets in terms of good faith even though the transaction itself may be beneficial in enhancing the value of the estate as a whole. 10 1980 ) ("The basic distinction between business trusts and nonbusiness trusts is that business trusts are created for the purpose of carrying on some kind of business or commercial activity for profit; the object of a nonbusiness trust is to protect and preserve the trust res."); see also In re Dreske Greenway Trust, 14 Bankr. 618, 622 (Bankr. E.D. Wis. 1981) (rejecting the creditor's contention that the debtor was an ineligible trust because the trust instruments specifically contemplated the use of the trust assets in forming and running a business).
" See supra text accompanying notes 19-23; text following note 25. 100 Courts have analyzed transfer and change-of-form cases under the good faith doctrine as if they were looking for "sham" transactions. This inquiry misunderstands the purpose of the eligible-debtor provisions of the Code, which is to enumerate the classes of cases in which a collective proceeding is usually necessary. Contrary to the viewpoint of the courts as evidenced by their good faith analyses, Congress's intent is not frustrated by either a change in corporate form or the transfer of assets to an eligible debtor so long as there are multiple parties claiming an ownership interest in the debtor's assets. If there are multiple parties, then bankruptcy's collective proceeding is an effective mechanism for maximizing the estate's assets. See supra notes 15-23, 33 and accompanying text. If, however, courts fail be caused by the legitimate fears of secured creditors.
B. Extension to New Areas
The good faith inquiry initially arose in cases where the real issue was adequate protection. Perhaps because the good faith inquiry has never been related to the underlying problem-failure to apply the requirements of the Code properly-and because the approach lacks any theoretical justification, courts have begun to apply it in other areas. In cases where courts have applied the good faith requirement to debtors that allegedly file for bankruptcy merely to take advantage of the substantive effects of bankruptcy rules, no issue of adequate protection is involved. 10 1 In these cases, one party seeks to invoke good faith to force dismissal of the petition because it enjoys a superior strategic position outside of bankruptcy. Again, however, by focusing on the debtor's motive, courts have missed the core issue: whether there exists a real need for a collective proceeding or whether, on the contrary, a party is attempting to take advantage of a more attractive bankruptcy rule. 10 2 to provide secured creditors with time-value compensation, debtors will have an incentive to enter bankruptcy in order to take advantage of the more favorable bankruptcy rule-a rule that transfers wealth from secured creditor to debtor by allowing the debtor to continue to use the assets interest free. See supra note 28. This strategic behavior is a reflection of the perverse incentives created by the courts' failure to give secured creditors the time value of their investments; the courts' good faith analysis of the debtor's transaction fails to confront this problem.
101 In cases like Johns-Manville, creditors have raised good faith challenges based upon allegations that the debtor has filed a petition not to take advantage of the efficiencies provided by bankruptcy's collective proceeding but rather to take advantage of a change in substantive rights in bankruptcy from the nonbankruptcy norm. In this sense, the adequateprotection cases and cases like Johns-Manville share a common characteristic: both groups of cases result from what debtors perceive as more advantageous substantive rights in bankruptcy. The point of distinction between the two groups of cases is that the adequate protection problem stems from the improper implementation of bankruptcy rules, while cases like Johns-Manville result from changes in substantive rights needed to bring about a collective proceeding. The appropriate inquiry in cases like Johns-Manville is whether the owners of the corporation will benefit from a collective proceeding. If not, the petition should be dismissed. If the owners will not benefit from a collective proceeding, the most likely motivation for the filing is to take advantage of a change in substantive rights. Nonetheless, the inquiry as to whether the debtor is in need of a collective proceeding is an objective one; it does not turn on the actual motives of the debtor. The good faith inquiry relies precisely upon this factor. In Johns-Manville, for example, the petition demonstrated a need for a collective proceeding. The company's future liability (discounted to present value) clearly exceeded the value of its assets, and the company had a multitude of investors.
10 3 Absent a bankruptcy petition, individual creditors would have obtained execution judgments against Johns-Manville, eventually "forcing the piecemeal liquidation of the company." 4 The very purpose of a bankruptcy reorganization is to prevent such results. The real reason behind the good faith objection was the nature of the company's future liabilities. Most of these liabilities were in the form of potential claims by those persons who had been exposed to asbestos but were not yet aware that they had contracted asbestosis. 105 Inside a collective proceeding, the interests of these contingent creditors must be taken into account.
1 06 Outside of bankruptcy, however, tort claimants with known present injuries have a strategic advantage over other potential claimants: they can pursue their claims first and have them satisfied in full. Instead of confronting this strategic behavior, the court engaged in the unhelpful good faith analysis.
The issue was not whether Johns-Manville had "real" debts and whether the bankruptcy court should apply its ad hoc good faith test, but rather whether the company's financial difficulties were so severe that a collective proceeding would have been in the best interests of all of Johns-Manville's creditors. Moreover, even under the courts' own good faith inquiry, it is difficult to understand how the company could have filed for bankruptcy in "bad faith": Johns-Manville's equityholders would not receive anything more within the bankruptcy forum than they would have received outside of bankruptcy unless the bankruptcy court undervalued the claims of creditors, including future tort claimants. 0 7 Even if the prospects of undervaluation prompted Johns-Manville to file for bankruptcy, the good faith inquiry is useless in resolving the underlying valuation issue.
CONCLUSION
Courts and commentators have eagerly embraced a good faith requirement under current bankruptcy law despite the fact that a similar requirement was deliberately eliminated from the old Bankruptcy Act. Unfortunately, proponents of a good faith requirement have failed to consider the appropriateness of such a requirement in light of the normative framework of bankruptcy. The use of an ambiguous equitable doctrine avoids the harder and more important issues: the proper definition of "adequate protection" and the appropriate uses of bankruptcy as a collective proceeding. Courts should abandon the good faith doctrine and face up to the real problems it obscures.
Daniel J. Tyukody, Jr.
will not do placidly... A necessary query follows: why then is Manville invoking Chapter 11?"); Roe, supra note 73, at 863 ("There is ... a biblical irony in the result to which we are driven if we combine the principles of debtor rehabilitation, equality among creditors (including tort claimants), and priority of creditors (including tort claimants) over owners. Telescoping future claims into an early reorganization makes the mass tort victims of a firm's misdeeds the firm's owners.").
